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NEW  OBLIGATIONS  IMPOSED  ON  SCHOOL  OFFICIALS 

BY  FEDERAL   LEGISLATION   ON  SEX  DISCRIMINATION 

AND  STUDENT  RECORDS 


SEX  DISCRIMINATION  IN  THE  PUBLIC 

SCHOOLS:    TITLE  IX 

AND  THE  EDUCATION  AMENDMENTS  OF  1972 

Anne  Bellinger 

Title  IX  of  the  Education  Amendments  of  1972  (20 
U.S.C.  §  1681)  forbids  sex  discrimination  by  recipi- 
ents of  federal  educational  funds.  On  June  18,  1974, 
the  Department  of  Health,  Education,  and  Welfare  pub- 
lished proposed  regulations  (proposed  45  C.F.R.  Part 
86)  for  implementing  Title  IX.  Some  of  these,  when 
adopted,  will  affect  North  Carolina's  public  schools; 
(the  rules  affecting  higher  education  only  are  not  men- 
tioned here).  HEW  has  invited  comment  on  the  regula- 
tions until  October  15,  1974;  after  this  date  it  will 
consider  the  questions  raised  for  an  indefinite  period 
before  submitting  final  regulations  to  the  President  for 
approval.  As  a  practical  matter,  however,  there  is  a 
sufficient  likelihood  that  the  final  regulations  will  not 
differ  from  the  proposals  to  make  it  worthwhile  for 
school  administrators  and  school  attorneys  to  famil- 
iarize themselves  with  the  regulations  now. 

The  first  category  of  the  regulations-rules  on  ad- 
mission of  students-does  not  apply  to  public  kinder- 
garten, elementary,  or  secondary  schools,  with  one  ex- 
ception-admission of  students  to  vocational  training 
institutions.  The  remaining  two  substantive  provi- 
sions, which  deal  with  the  prevention  of  sex  discrimi- 
nation in  the  treatment  of  students  and  in  employment 
practices,  can  be  expected  to  have  marked  effects  in 
North  Carolina  schools. 

Treatment  of  Students 

Subpart  D  of  the  regulations.  §§  86.31  to  86.38,  pro- 
hibits discrimination  in  all  the  "education  programs 
and  activities"  offered  by  a  school  or  by  an  indepen- 
dent agent  working  with  a  school  to  provide  benefits 
to  students.  In  addition  to  general  prohibitions  against 
denying  any  aid,  benefits,  or  services  to  students  of 
(continued  on  page  2) 


ACCESS  TO  STUDENT  RECORDS:     FAMILY 

EDUCATIONAL  RIGHTS 

AND  PRIVACY  ACT  OF  1974 

Joan  Brannon 

In  recent  years  concern  has  grown  about  the  inva- 
sion of  individual  rights  of  privacy.  Because  schools 
now  collect  a  substantial  amount  of  personal  informa- 
tion about  students,  there  has  been  particular  concern 
about  student  records.  Several  states  have  enacted 
laws  that  govern  the  handling  of  student  records,'  and 
in  North  Carolina  several  school  boards  have  adopted 
regulations  to  govern  this  matter.^  Recently,  however, 
the  President  signed  into  law  a  bill  that  includes  a 
section  mandating  how  schools  must  handle  their  stu- 
dent records.  The  Family  Educational  Rights  and  Pri- 
vacy Act  of  1974  (Sec.  513  of  the  Education  Amend- 
ments of  1974,  P.L.  93-380)  governs  access  to  stu- 
dent records  by  parents,  students,  and  other  persons. 
The  penalty  for  failure  to  comply  with  the  act  is  loss 
of  federal  education  funds.  The  act  applies  to  all  edu- 
cational institutions  that  receive  federal  funds. ^  It 
becomes  effective  November  19,  1974.  School  boards 
will  need  to  get  information  about  the  act  out  to  stu- 
dents, parents  and  school  officials.  In  addition,  school 
boards  should  have  their  attorneys  read  the  act  (copies 
are  available  from  the  Institute  of  Government)  and 
prepare  regulations  that  will  cover  the  provisions  of 

the  act.  /      .•      J  oi 

(continued  on  page  3) 


1.  See  Cal.  Educ.  Code  §  10751  (West  1954);  14  Del. 
Code  Ann.  §  4114  (1970);  Iowa  Code  Ann.  §  68A.7  (1973). 

2.  For  a  model  school  board  regulation  governing  access 
to  student  records,  see  3  School  Law  Bulletin  (No.  3,  July 
1972). 

3.  Sec.  513  reads  in  part:  "No  funds  shall  be  made  avail- 
able under  any  applicable  program  to  any  state  or  local  edu- 
cational agency,  any  institution  of  higher  education,  any 
community  college,  any  school,  agency  offering  a  preschool 
program,  or  any  other  educational  institution  ....  P.L.  93- 
380  (20  U.S.C.  1232  g). 
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SEX  DISCRIMINATION  (continued  from  page  1) 

one  sex  or  providing  different  services  in  a  different 
manner,  specific  prohibitions  are  outlined  in  the  areas 
of  curriculum  and  extracurricular  opportunities,  facil- 
ities, student  discipline  regulations,  and  employment 
of  students. 

No  school  may  provide  any  course  from  which  stu- 
dents of  either  sex  are  barred  nor  require  a  course  for 
one  sex  and  not  the  other,  including  health  and  phys- 
ical education  courses,  home  economics,  or  business/ 
technical  courses.  The  regulation  would  not  be  satis- 
fied by  providing,  for  example,  a  boys'  shop  class  and 
a  girls'  shop  class, nor  is  the  school  allowed  to  justify 
exclusion  from  any  program  on  the  basis  of  lack  of  em- 
ployment opportunities  in  that  field  for  members  of  one 
sex.  While  recognizing  that  sex-stereotyping  in  edu- 
cational materials  is  a  serious  problem,  HEW  has  de- 
clined to  deal  with  that  at  this  time,  for  fear  that  cen- 
sorship of  school  material  would  raise  serious  First 
Amendment  questions.  The  Department  "assumes  that 
recipients  will  deal  with  this  problem  in  the  exercise 
of  their  general  authority  and  control  over  curricula 
and  course  content."  However,  the  regulations  do 
cover  testing  and  counseling  materials,  which  may  not 
differ  for  the  two  sexes. 

The  Department  has  focused  on  athletics  as  the  rri- 
mary  area  of  concern  in  extracurricular  activities,  and 
this  portion  of  the  regulations  is  no  doubt  of  consider- 
able interest  and  concern  to  school  officials  as  well. 
Unfortunately,  it  is  quite  difficult  to  state  what  the 
section  (§  86.38)  requires  of  schools-or  perhaps  the 
problem  is  that  the  stated  requirements  may  be  logi- 
cally inconsistent.  On  the  one  hand,  schools  with  ath- 
letic programs  are  required  to  poll  their  students  at 
least  once  a  year  to  discover  what  sports  members  of 
each  sex  would  like  to  participate  in.  Taking  this  in- 
formation into  consideration,  the  school  is  then  obli- 
gated to  offer  programs  that  equalize  opportunities  for 
both  sexes  and  to  make  affirmative  efforts  to  bring 
girls  into  athletic  participation.  These  efforts  must  in- 
clude informing  girls  that  equal  athletic  opportunities 
are  available  and  providing  "support  and  training  ac- 
tivities .  .  .  designed  to  improve  and  expand  their  ca- 
pabilities and  interests  to  participate  in  such  oppor- 
tunities." When  selection  for  teams  is  based  on  com- 
petitive skill,  the  school  may  sponsor  separate  teams 
for  boys  and  girls,  but  if  it  chooses  to  do  so,  neces- 
sary equipment,  supplies,  etc.  must  be  provided  to 
each  team  on  a  nondiscriminatory  basis  .  Similarly, 
shower,  locker  room,  and  toilet  facilities  for  both  sex- 
es must  be  comparable.  On  the  other  hand  stands  the 
final  subsection  of  §  86.38: 

(f)  Expenditures  -  Nothing  in  this  section  shall 


be  interpreted  to  require  equal  aggregate  expen- 
ditures for  athletics  for  members  of  each  sex. 

It  is  hard  to  reconcile  the  provisions  calling  for  equal 
opportunities  and  facilities  plus  affirmative  training 
efforts  for  girls  with  the  last  provision.  Until  further 
clarification  is  obtained,  perhaps  the  best  conclusion 
that  can  be  drawn  is  that  schools  are  required  to  main- 
tain an  athletic  program  that  satisfies  girls'  present 
needs  and  attempts  to  increase  interest  in  sports  parti- 
cipation among  girls.  If  those  conditions  can  be  met 
while  a  substantially  larger  portion  of  the  athletic  bud- 
get is  spent  on  boys,  then  presumably  a  school  district 
may  continue  to  make  the  larger  expenditure  for  boys' 
athletics. 

Of  those  regulations  affecting  school  discipline, 
probably  the  most  important  is  the  one  that  forbids  dif- 
ferent treatment  of  students  because  they  are  either 
married  or  parents.  A  pregnant  girl  is  not  to  be  exclud- 
ed from  the  school,  from  any  class,  or  from  any  extra- 
curricular activity  unless  she  asks  to  be  excused  or 
her  doctor  certifies  that  exclusion  is  necessary  for  her 
health  or  well-being.  Schools  must  accept  pregnancy 
and  child  birth  as  valid  reasons  for  leave  of  absence 
for  a  reasonable  time,  after  which  the  student  is  to  be 
reinstated  to  her  original  status. 

Other  regulations  in  the  area  of  discipline  forbid 
different  behavior  codes  or  dress  codes  for  the  sexes. 

It  is  worth  noting  that  schools  are  required  to  pre- 
vent any  outside  agency  that  discriminates  from  offer- 
ing school-sponsored  services  to  students,  and  they 
may  not  cooperate  in  programs  with  others  who  violate 
regulations.  This  means,  for  example,  that  a  school's 
distributive  education  program  may  not  place  students 
with  an  employer  who  will  take  only  one  sex  (assum- 
ing that  sex  was  not  a  "bona  fide  occupational  qual- 
ification" for  the  job). 


Employment  Practices 

The  other  major  area  regulated  is  the  relationship 
between  the  school  and  its  employees  including  stu- 
dent employees.  Here  discrimination  on  the  basis  of 
sex  is  forbidden  "in  hiring  and  employment  criteria,  re- 
cruitment, compensation,  job  classification  and  struc- 
ture, promotions  and  termination,  fringe  benefits  and 
leave,  advertising,  pre-employment  inquiries,  and  dis- 
crimination with  respect  to  marital  or  parental  status." 
Since  fringe  benefits  and  leave  allowances  for  teach- 
ers and  other  employees  are  governed  by  statewide 
personnel  policies,  they  need  not  be  discussed  here; 
each  of  the  other  named  areas,  however,  is  within  the 
province  of  the  school  superintendent  and  the  local 
board  of  education. 

HEW  recognizes  the  possibility  that  sex  may  be  a 
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bona  fide  occupational  qualification  for  certain  jobs. 
Except  for  such  a  bona  fide  requirement,  however, 
schools  may  not  place  advertisements  that  state  a  pre- 
ference for  applicants  of  either  sex.  Neither  may  they 
use  a  test  that  tends  to  eliminate  one  sex  more  often 
than  the  other  unless  the  test  is  shown  to  be  a  valid 
predictor  of  performance  and  "alternative  tests.  .  . 
which  do  not  have  fa  discriminatory]  effect  are  shown 
to  be  unavailable."  Applicants  may  be  asked  their  sex 
(so  long  as  all  applicants  are  asked)  but  not  their 
marital  status.  If  the  school  recruits  employees,  it 
must  make  comparable  efforts  to  reach  members  of  both 
sexes,  and  it  may  make  extra  efforts  to  recruit  from 
"members  of  a  sex  which  previously  had  limited  em- 
ployment participation."  The  latter  provision  might 
include,  for  instance,  affirmative  action  to  bring  more 
men  into  elementary  school  teaching-even  though  their 
small  numbers  in  that  field  are  not  the  results  of  past 
discrimination. 

Once  hired,  the  school  employee  is  entitled  to  fur- 
ther safeguards  against  discrimination  in  salary  or  job 
classification.  The  compensation  section  is  addressed 
to  the  practice  of  maintaining  separate  pay  scales  for 
men  and  women  who  perform  essentially  the  same  job. 
If  the  duties  are  quite  similar,  salaries  must  be  alike 
too,  regardless  of  whether  an  employee  is  or  is  not  the 
head  of  a  household  or  the  principal  wage  earner.  Jobs 
are  not  to  be  labeled  for  one  sex  or  the  other,  nor  may 
the  employer  maintain  separate  lines  of  promotion,  ten- 
ure, or  seniority  for  each  group. 

Compliance  Procedures 

Subpart  F,  §  86.61  to  86.65,  outlines  the  processes 
to  be  followed  by  HEW,  recipient  schools,  and  those 
who  wish  to  bring  a  complaint  under  the  regulations. 
The  procedure  section  is  detailed,  and  this  discussion 
of  it  will  be  summary  only.  Primarily,  HEW  hopes  to  be 
able  to  rely  on  voluntary  compliance.  All  recipients  of 
federal  aid  to  education  will  be  asked  to  send  com- 
pliance statements  to  the  Department  regularly  and  to 
maintain  and  give  access  to  records  that  prove  com- 
pliance if  need  be.  The  second  enforcement  mechan- 
ism is  periodic  review  of  recipients'  practices  by  the 
Department.  The  third  is  the  investigation  of  individ- 
ual complaints.  If  noncompliance  is  established  and 
the  complaint  cannot  be  settled  informally,  the  Depart- 
ment may,  after  notice  to  school  authorities  and  oppor- 
tunity for  a  hearing,  move  to  suspend  or  terminate  fed- 
eral funds.  Alternatively,  HEW  may  refer  the  case  to 
the  Department  of  Justice  with  a  recommendation  that 
proceedings  be  brought. 

The  potential  effects  of  these  regulations  on  public 
schools  are  quite  far-reaching,  but  what  their  effects 
will  actually  be  is  not  yet  clear.  Perhaps  the  most 


ambiguous  areas  of  the  proposal,  such  as  the  athletic 
expenditure  section,  will  be  more  sharply  defined  in 
the  final  version.  The  important  unknown  quantities, 
however,  (as  always  with  HEW  guidelines)  wiU  be  the 
extent  of  good-faith  compliance  coming  from  school 
administrators  and  the  effort  that  HEW  can  or  will  ex- 
pend on  enforcement. 


SCHOOL  RECORDS  (continued  from  page  1) 

Items  Covered  by  Act.  The  act  covers  all  official 
records,  files,  and  data  directly  relating  to  the  student. 
It  covers  all  information  kept  in  the  cumulative  record 
and  intended  for  school  use  or  to  be  available  to  per- 
sons or  agencies  outside  school;  these  records  spe- 
cifically include  identifying  data,  academic  work  com- 
pleted, grades,  achievement  test  scores,  aptitude  or 
psychological  intelligence  test  scores,  attendance  data, 
interest  inventory  results,  health  data,  family  back- 
ground information,  teacher  or  counselor  ratings  and 
observations,  and  verified  reports  of  serious  or  recur- 
rent misbehavior.  Clearly  any  information  made  part  of 
the  cumulative  record  is  covered  by  the  act.  Records 
kept  about  a  student  by  a  teacher  for  the  teacher's  own 
use  that  do  not  become  part  of  the  cumulative  record 
file  probably  are  not  covered  by  this  act.  The  act  is 
not  clear  about  the  coverage  of  records  kept  by  a 
counselor  that  are  not  made  part  of  the  cumulative  rec- 
ord. The  question  to  be  asked  in  each  case  is  whether 
a  counselor's  records  are  official  records  or  files  di- 
rectly relating  to  the  student.  For  instance,  if  a  coun- 
selor as  part  of  his  regular  duties  is  required  to  inter- 
view each  student  about  classroom  problems  but  keeps 
these  records  in  his  personal  file,  it  could  be  argued 
that  these  records  are  official  records  since  they  are 
systematically  gathered.  Similarly,  if  a  counselor's 
files  are  available  to  other  school  officials,  they  prob- 
ably fall  within  the  coverage  of  the  act.  But  do  files 
fall  under  the  act  if  they  cover  a  counselor's  discus- 
sions with  a  student  about  a  personal  problem  and  the 
counselor  does  not  make  the  contents  of  the  discus- 
sion available  to  other  school  officials? 

Another  complication  arises  about  counselor  rec- 
ords. North  Carolina'  and  several  other  states'  have 
adopted  privileged-communication  statutes  that  pro- 
hibit a  school  counselor  from  testifying  in  any  proceed- 
ing concerning  information  acquired  in  rendering  coun- 
seling  services  to  students.   Generally,   this  type  of 


4.  N.C.   Gen.  Stat.§  8-53.4  (1969). 

5.  See  e.g.,  Idaho  Code  §  9-203  (1948);  20  Maine  R.S. 
Ann.  §  806  (1965);  Mich.  Stat.  Ann.  §  27A.2165  (1962);  N.D. 
Century  Code  §  31-01-06.1  (1960);  24  Pa.  S.  Ann.  §  13-1319 
(1962). 
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statute  is  interpreted  to  mean  that  the  counselor's  rec- 
ords are  confidential  and  do  not  become  part  of  the 
student's  cumulative  record.  Whether  in  these  states 
counselor  records  come  under  the  coverage  of  the  fed- 
eral act  is  a  question  still  to  be  answered. 

Access  to  Student  Records.  Under  the  new  federal 
law,  parents'  of  students  under  eighteen  years  of  age 
must  be  granted  access  to  their  children's  records. 
When  the  student  reaches  the  age  of  eighteen,  he,  rath- 
er than  his  parents,  has  the  right  to  inspect  and  review 
the  records.  Personal  student  records  are  also  avail- 
able to  school  officials-including  teachers-who  have 
a  legitimate  educational  interest  in  seeing  the  records; 
to  officials  of  other  schools  and  school  systems  in 
which  the  student  intends  to  enroll  (but  the  student's 
parents,  or  the  student  if  he  is  at  least  eighteen,  must 
be  notified  of  the  record  transfer,  receive  a  copy  of 
the  record  if  they  wish,  and  have  an  opportunity  for  a 
hearing  to  challenge  the  contents  of  the  record);  or  to 
authorized  representatives  of  the  Comptroller-General, 
the  Secretary  of  Health,  Education  and  Welfare,  an 
administrative  head  of  an  education  agency,  or  state 
educational  authorities  if  these  officials  need  infor- 
mation from  student  records  to  carry  out  an  audit  and 
evaluation  of  a  federally  supported  education  program 
or  in  connection  with  the  enforcement  of  the  federal 
legal  requirements  relating  to  that  program.  Personally 
identifiable  data  may  also  be  released  in  connection 
with  a  student's  application  for,  or  receipt  of,  finan- 
cial aid. 

For  all  other  persons,  a  school  may  not  release  any 
personally  identifiable  information  contained  in  the 
student's  records  unless  (1)  it  has  written  consent 
from  the  student's  parents  or  from  the  student  if  he  is 
at  least  eighteen;  or  (2)  the  school  is  under  a  court 
order  or  subpoena.  The  written  consent  must  specify 
the  records  to  be  released,  the  reasons  for  such  re- 
lease, and  to  whom  the  records  are  to  be  released.  A 
copy  of  the  records  must  be  given  to  the  parents  (or  to 
the  student  if  he  is  at  least  eighteen)  if  they  request 
it  and  to  the  student,  if  the  parents  request  it.  If  the 
school  receives  a  court  order  or  subpoena,  the  act  pro- 
vides that  the  parent  and  the  student  be  notified  of  the 
order  or  subpoena  before  it  complies.  In  this  case,  ap- 
parently, the  student  is  notified  even  if  he  is  not  yet 
eighteen. 

The  following  examples  illustrate  access  situations 
under  the  act:  (1)  The  mother  of  an  eight-year-old  child 
wants  to  see  her  child's  aptitude  and  intelligence  test 


scores.  The  school  must  give  her  access.  (2)  An  eight-  \i 
een-year-old   senior  in  high  school  requests  access  to  ' 
his  entire  cumulative  record  file.  The  school  must  al- 
low him  to  see  the  entire  file.  (3)  The  parents  of  a 
twenty-year-old  college  student  want  to  see  their  son's 
grades.   The  school  may  not  release  the  information 
without  written  consent  of  their  son.  (4)  An  FBI  agent  ' 
wants  to  know  the  attendance  record  of  a  seventeen-  i 
year-old  high  school  student.  The  school  cannot  re-  | 
lease  the  information  without  the  written  consent  of  the 
parents  or  a  court  order  or  subpoena.  If  the  student  is 
eighteen,  the  school  must  get  his  consent,  not  his  par- 
ents. (5)  A  seventeen-year-old  high  school  student  asks 
to  see  his  cumulative  record  file.  The  school  need  not 
let  him  see  the  file,  because  the  act  does  not  require 
that  a  student  under  eighteen  have  access  to  his  file. 

Opportunity  for  Correcting  Inaccuracies  in  the  Rec- 
ord. The  school  must  give  the  parents,  or  the  student 
if  he  has  reached  eighteen,  the  opportunity  (1)  for  a 
hearing  to  challenge  the  accuracy  of  the  student's  rec- 
ords, and  (2)  to  correct  or  delete  any  inaccurate,  mis- 
leading, or  inappropriate  data  found  in  the  records. 
The  law  does  not  indicate  what  form  the  hearing  must 
take.  In  my  opinion,  an  opportunity  to  appear  before 
a  designated  school  official  in  an  informal  manner 
should  suffice;  the  school  need  not  provide  the  parent, 
or  student  if  he  is  at  least  eighteen,  with  a  full-fledged 
formal  due  process  hearing.  Nor  is  the  law  clear  on  how 
to  resolve  a  complaint  about  material  alleged  to  be  in- 
accurate, misleading,  or  inappropriate.  Clearly,  if  the 
school  official  hearing  the  complaint  agrees  that  the 
information  is  misleading,  inaccurate,  or  inappropriate, 
he  can  correct  the  record.  But  if  the  school  official 
cannot  resolve  the  complaint,  it  would  probably  suffice 
to  include  the  parent's  (or  student's)  written  statement 
of  the  alleged  inaccuracy  as  part  of  the  student's  of- 
ficial record. 

Information  Collected  Before  Release  of  Student 
Records.  When  anyone  other  than  the  parents  or  the 
student  himself,  if  he  is  eighteen  or  over,  requests 
access  to  the  student's  file,  that  person  must  sign  a 
written  form  indicating  the  legitimate  interest  he  has 
in  seeking  the  information.'  This  form  must  be  kept 
permanently  with  the  student's  file,  but  it  is  not  open 
to  inspection  by  anyone  other  than  the  parent  (or  the 


6.  The  act  refers  only  to  access  by  the  parents.  How- 
ever, if  the  student  has  no  parents  but  a  guardian,  presum- 
ably the  guardian  would  be  given  the  same  rights  that  par- 
ents would  have. 


7.  The  act  states  that  those  persons  and  agencies  list- 
ed under  subsections  (c)(1),  (2),  and  (3)  must  file  this  form. 
There  are  no  sections  (c)(1),  (2),  and  (3)  in  the  act.  Apparent- 
ly, the  act  meant  to  cover  sections  (b)(1),  (2).  and  (3),  which 
are  the  sections  dealing  with  access  by  persons  other  than 
the  parents  or  student  if  at  least  eighteen.  An  earlier  version 
of  the  act  referred  to  section  (b)  rather  than  (c). 
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student  if  he  is  eighteen)  or  the  school  official  respon- 
sible for  record  maintenance  as  a  means  of  auditing  the 
system. 

Notice  to  Be  Given  by  the  School.  The  school  must 
inform  parents,  or  the  student  if  he  is  at  least  eighteen, 
of  the  rights  accorded  them  by  this  law.  Presumably 
this  notice  need  not  be  given  more  than  once,  but  it 
would  probably  be  wise  to  give  notice  to  the  parents 
of  each  child  who  is  enrolling  in  a  school  for  the  first 
time.  The  school  should  notify  the  high  school  student 
when  he  reaches  the  age  of  eighteen  and  community 
colleges  and  institutions  of  higher  education  should 
notify  the  student  when  he  enroUs.  The  notice  should 
indicate  the  school  official  responsible  for  release  of 
the  records. 

Also,  whenever  releasing  information  to  someone 
other  than  the  parents  (or  student),  the  school  must 
indicate  to  that  person  that  he  may  not  divulge  any  of 
the  information  to  any  other  person  without  the  written 
consent  of  the  parents  (or  the  student  if  he  is  eighteen). 

Federal  Agency  Access.  The  act  provides  that  a 
school's  refusal  to  provide  personally  identifiable  data 
on  students  or  their  families  to  any  federal  agency  or 
other  third  party  on  grounds  that  it  constitutes  a  vio- 
lation of  the  right  to  privacy  of  students  is  not  suffi- 
cient grounds  for  terminating  or  suspending  federal  as- 
sistance. 


RECENT  COURT  CASES 


School  Board  Elections:  Constitutionality  of  City 
School  Residents  Voting  for  County  School  Board 
Members.  Locklear  v.  North  Carolina  State  Board  of 
Elections,  Civil  No.  1052  (E.D.N.C,  filed  June  30, 
1974). 

Facts:  Robeson  County,  North  Carolina,  has  six 
school  districts,  each  with  its  own  board  of  education. 
They  include  the  Robeson  County  School  District, 
which  is  predominantly  Indian,  and  five  city  school 
districts-Fairmont,  Lumberton,  Maxton,  Red  Springs, 
and  St.  Pauls-all  predominantly  non-Indian.  The  coun- 
ty board  consists  of  eleven  members,  seven  who  are 
elected  by  all  residents  in  the  county,  including  resi- 
dents in  the  city  school  districts,  and  four  who  are 
elected  by  only  the  voters  of  the  Robeson  County 
school  district.  The  city  boards  are  elected  by  the 
voters  residing  within  the  city  administrative  unit  only. 


This  action  was  brou^t  to  have  the  general  elec- 
tion law  for  county  boards  of  education,  G.S.  115-18, 
declared  unconstitutional  as  it  applies  to  the  election 
of  the  Robeson  County  Board  of  Education.  The  plain- 
tiffs claimed  that  the  act  unconstitutionally  permits 
the  residents  of  the  predominantly  non-Indian  city 
school  districts  to  vote  for  the  members  of  the  Robeson 
County  Board  of  Education,  which  exercises  jurisdic- 
tion over  a  school  district  that  is  predominantly  Indian. 
It  was  alleged  that  this  method  of  electing  the  county 
board  unconstitutionally  diluted  the  votes  of  the  county 
school  district  residents. 

Held:  The  federal  district  court  found  the  election 
procedure  to  be  constitutional  and  entered  summary 
judgment  in  favor  of  the  defendants.  It  rejected  the 
plaintiffs'  claim  that  the  voters  residing  in  the  city 
administrative  units  neither  were  affected  by  nor  had 
any  interest  in  the  election  of  the  county  board  of  edu- 
cation. The  court  found  that  the  voters  residing  within 
the  city  administrative  units  were  substantially  affect- 
ed by  the  decisions  of  the  county  school  board.  It 
noted  that: 

1.  The  county  board  operated  the  school  transportation 
system  for  all  pupils  in  Robeson  County,  including 
the  pupils  attending  the  city  schools. 

2.  The  county  board  administered  the  county's  Educa- 
tional Resource  Center,  which  was  jointly  funded 
by  all  the  school  boards  and  was  operated  for  the 
use  and  benefit  of  all  pupils. 

3.  The  county  board,  by  agreement  of  all  six  school 
boards,  administered  federally  funded  projects  for 
all  the  school  districts  in  the  county. 

Having  found  that  the  city  residents  had  a  substantial 
interest  in  the  county  school  board  election,  the  court 
then  noted  that  the  State  of  North  Carolina  could  not 
prohibit  the  residents  of  the  city  administrative  units 
from  participating  in  the  election  of  the  members  of  the 
county  board  without  an  "articulated  compelling  state 
interest."  No  "compelling  interest"  was  shown. 


North  Carolina  Teacher  Tenure  Act.  Taylor  v.  Crisp, 
21  N.C.  App.  359,  -  S.E.2d  -  (1974). 

Facts:  In  1971  the  North  Carolina  General  Assem- 
bly enacted  a  teacher  tenure  act,  which  was  codified 
as  G.S.  115-142.  This  act  completely  rewrote  the 
state  statutes  governing  the  re-employment  and  dis- 
missal of  teachers,  principals,  and  supervisors.  Before 
this  act,  North  Carolina  had  a  continuing-contract  stat- 
ute. All  teachers  and  principals  were  employed  on  a 
one-year  contract,  which  the  board  of  education  could 
refuse  to  renew  for  any  reason  it  considered  appropri- 
ate.  The  teacher  tenure  act  replaced  the  continuing- 
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contract  statute  and  gave  teachers  much  greater  job 
security  by  setting  out  substantive  and  procedural 
limits  on  the  power  of  the  school  boards  to  rehire,  de- 
mote, or  dismiss  teachers. 

The  plaintiff  in  this  case  had  been  employed  by  the 
Swain  County  Board  of  Education  as  a  principal  in 
1966  and  continued  in  that  position  through  the  1973 
school  year.  In  April  1973,  the  superintendent  recom- 
mended to  the  school  board  that  the  plaintiff's  con- 
tract be  renewed  for  the  1973-74  school  year,  which 
renewal  would  give  tenure.  The  board  of  education 
rejected  the  superintendent's  recommendation  and  by 
a  majority  vote  refused  to  renew  the  plaintiff's  con- 
tract. 

The  plaintiff  sued  the  board  of  education,  contend- 
ing that  under  G.S.  115-142(m)(2),  the  board  could  not 
refuse  to  renew  the  plaintiff's  contract  unless  it  re- 
ceived a  recommendation  to  that  effect  from  the  county 
superintendent  of  schools  and  in  this  case  the  super- 
intendent had  recommended  re-employment.  G.S.  115- 
142(m)(2)  provides  "The  board,  upon  recommendation 
of  the  superintendent,  may  refuse  to  renew  the  con- 
tract of  any  probationary  teacher  or  to  re-employ  any 
teacher  who  is  not  under  contract  for  any  cause  it 
deems  sufficient;  provided,  however,  that  the  cause 
may  not  be  arbitrary,  capricious,  discriminatory,  or 
for  any  personal  or  political  reasons."  The  trial  court 
agreed  with  the  plaintiff,  and  the  board  appealed. 

Held:  The  state  court  of  appeals  reversed.  It  said 
that  the  plaintiff  was  a  probationary  teacher  eligible 
for  tenure  when  the  Swain  County  Board  of  Education 
refused  to  renew  his  contract  and  thus  the  applicable 
statutory  section  was  G.S.  115-142(c),  which  sets 
out  the  requirements  for  granting  tenure,  not  G.S.  115- 
142(m)(2).  G.S.  115-142(c)  provides  that  the  board 
of  education  must  re-employ  the  teacher  after  the  pro- 
bationary period  has  been  served  before  tenure  can  be 
given.  The  fact  that  the  superintendent  recommends 
re-employment  and  the  granting  of  tenure  does  not  pre- 
vent the  school  board  from  refusing  to  re-employ,  there- 
by denying  tenure. 


School   Desegregation:    Multi-School  District  Merger. 

Milliken  v.  Bradley,  42  L.W.  5249  (U.S.  July  25,  1974). 

Facts:  In  the  initial  determination  of  this  case,  a 
federal  district  court  in  Michigan  found  the  Detroit 
schools  to  be  racially  segregated  in  violation  of  the 
Equal  Protection  Clause  of  the  Fourteenth  Amendment. 
The  court  baaed  its  decision  on  the  actions  of  state 
and  local  officials  in  using  zoning  and  attendance  pat- 
terns,  allocation  of  school  transportation  funds,  op- 


tional attendance  areas,  and  school  building  and  site 
selections  as  means  of  discrimination.  In  fashioning 
a  remedy  that  would  cure  these  constitutional  vio- 
lations, the  district  court  concluded  that  any  remedy 
that  dealt  only  with  the  Detroit  school  district  "would 
make  the  Detroit  system  more  identifiably  Black  .  .  . 
thereby  increasing  the  flights  of  Whites  from  the  city 
and  the  system."  It  was  the  district  court's  opinion 
that  a  "Detroit-only"  plan  of  desegregation  would  be 
insufficient,  since  it  would  result  at  best  in  a  pre- 
dominantly black  school  system  surrounded  by  sub- 
urban school  districts  with  predominantly  white  stu- 
dent bodies.  Concluding  that  "school  district  lines 
are  simply  matters  of  political  convenience  and  may 
not  be  used  to  deny  constitutional  rights,"  the  court 
included  53  of  the  85  suburban  school  districts  sur- 
rounding the  city  in  a  "desegregation  area"  for  the 
purposes  of  developing  a  plan  that  would  achieve  the 
greatest  degree  of  actual  desegregation.  No  school, 
grade,  or  classroom  was  to  be  substantially  dispropor- 
tionate to  the  over-all  pupil  racial  composition  of  the 
desegregation  area.  In  hearings  on  the  interdistrict, 
metropolitan  school  plan,  the  outlying  school  districts 
were  allowed  to  participate  in  arguments  as  to  "the 
size  and  expense  of  the  metropolitan  plan,"  but  the 
district  court  took  no  evidence  on  the  issue  of  whether 
the  outlying  school  districts  had  committed  acts  of  de 
jure  segregation.  These  districts  were  not  allowed  to 
argue  in  opposition  to  the  interdistrict  remedy,  nor  to 
claim  that  a  constitutional  violation  by  them  was  "an 
essential  predicate  to  any  remedy  involving  them." 
The  court  of  appeals  affirmed  the  interdistrict  rem- 
edy, finding  such  a  remedy  "within  the  equity  powers 
of  the  District  Court."  It  concluded  that  such  a  remedy 
was  appropriate  because  of  violations  by  the  State  of 
Michigan  and  that  it  could  be  implemented  because  of 
the  state's  authority  over  local  school  districts.  The 
court  of  appeals  remanded  the  case  to  the  district 
court,  directing  that  all  suburban  school  districts  that 
might  be  affected  by  any  metropolitan  plan  be  made 
parties  to  the  case  and  given  an  opportunity  to  be  heard 
with  respect  to  the  scope  and  implementation  of  such  a 
remedy.  However,  the  district  court  was  not  ordered  to 
hear  evidence  as  to  whether  the  affected  districts  had 
violated  the  constitutional  rights  of  the  students  of  the 
Detroit  school  district  or  others. 

Held:  In  a  5-to-4  decision  the  Supreme  Court  re- 
versed. The  Court  noted  that  this  was  the  first  time  it 
had  confronted  the  question  as  to  the  circumstances  in 
which  a  federal  court  may  order  desegregation  relief 
that  embraces  more  than  a  single  school  district.  In 
earlier  desegregation  cases  the  Court  had  held  that  the 
purpose  of  the  federal  remedial  process  is  to  correct 
the  condition  that  offends  the  Constitution  by  a  bal- 
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ancing  of  individual  and  collective  interests.  "A  fed- 
eral remedial  power  may  be  exercised  only  on  the  ba- 
sis of  a  constitutional  violation,  and  as  with  an  equity 
case,  the  nature  of  the  violation  determines  the  scope 
of  the  remedy."  The  past  decisions  of  the  Court  in 
desegregation  cases  have  been  confined  to  violations 
and  remedies  within  a  single  school  district. 

The  Court  found  that  the  district  court  had  started 
with  the  opinion  that  school  district  lines  are  merely 
arbitrary  lines  drawn  for  convenience.  Although  the 
Court  recognized  that  boundary  lines  may  be  bridged 
where  there  has  been  a  constitutional  violation  calling 
for  interdistrict  relief,  it  found  that  "the  notion  that 
school  district  lines  may  be  casually  ignored  or  treat- 
ed as  a  mere  administrative  convenience  is  contrary  to 
the  history  of  public  education  in  our  country."  The 
Court  stated: 

No  single  tradition  in  public  education  is  more 
deeply  rooted  than  local  control  over  the  opera- 
tion of  schools;  local  autonomy  has  long  been 
thought  essential  both  to  the  maintenance  of 
community  concern  and  support  for  public  schools 
and  to  the  equality  of  the  educational  process. 

Noting  that  the  Michigan  public  education  system  pro- 
vided for  a  large  measure  of  local  control,  the  Court 
found  that  the  district  court  remedy  would  require  a 
judicial  restructuring  of  Michigan  law  and  policy  which 
would  greatly  diminish  local  control.  Unless  state  law 
were  rewritten,  the  remedy  would  create  a  "super 
school  district"  for  which  the  district  court  would 
inevitably  serve  as  a  "de  facto  'legislative  authority'  " 
and  then  as  the  "school  superintendent."  The  Court 
warned  that  such  tasks  are  inappropriate  for  the  federal 
judiciary  and  should  remain  the  prerogative  of  citizens 
through  their  elected  officials. 

The  historical  importance  of  local  control  of  public 
education  does  not  insulate  school  district  lines  and 
state  laws  governing  local  control  of  education  from 
the  reach  of  the  Fourteenth  Amendment.  The  Court 
found,  however,  that  "before  the  boundaries  of  sepa- 
rate and  autonomous  school  districts  may  be  set  aside 
by  consolidating  the  separate  units  for  remedial  pur- 
poses or  by  imposing  a  crossdistrict  remedy,  it  must 
be  shown  that  there  has  been  a  constitutional  vio- 
lation within  one  district  that  produces  a  significant 
segregative  effect  in  another  district."  Specifically, 
the  Court  required  a  showing  that  racially  discrimina- 
tory acts  of  the  state  or  local  school  districts  or  even 
a  single  school  district  have  been  a  substantial  cause 
of  interdistrict  segregation.  Thus  when  school  dis- 
trict lines  have  been  deliberately  drawn  on  the  basis 
of  race  or  where  racial  segregation  in  one  school  dis- 
trict is  caused  by  racially  discriminatory  acts  of  one 


or  more  adjacent  school  districts,  interdistrict  reme- 
dies might  be  in  order. 

The  trial  record  in  this  case  contained  evidence  of 
de  jure  segregation  only  in  the  Detroit  school  system. 
There  was  no  evidence  before  the  trial  court  of  any 
significant  violations  within  any  of  the  53  suburban 
school  districts  included  in  the  "desegregation  area" 
and  no  evidence  of  any  interdistrict  violation  or  effect 
on  racial  segregation  in  the  Detroit  school  system.  The 
Court  therefore  concluded  that  the  interdistrict  remedy 
imposed  by  the  district  court  was  "wholly  impermis- 
sible" as  to  the  outlying  districts  that  had  not  been 
shown  to  have  committed  a  constitutional  violation. 

In  a  concurring  opinion,  Mr.  Justice  Stewart  pointed 
out  that  the  Court  in  this  decision  was  not  dealing 
with  questions  of  substantive  constitutional  law  but 
primarily  with  the  proper  exercise  of  federal  equity  ju- 
risdiction. There  was  evidence  of  constitutional  vio- 
lations in  the  Detroit  school  district  alone;  thus,  the 
interdistrict  remedy  was  not  commensurate  with  the 
constitutional  violation  found.  Stewart  concluded,  how- 
ever, that  were  it  to  be  shown  that  state  officials  con- 
tributed to  racial  segregation  by  drawing  or  redrawing 
the  school  district  lines,  by  transferring  units  between 
districts,  or  by  purposefully  using  state  housing  or 
zoning  laws  to  achieve  racial  segregation,  then  an 
interdistrict  remedy  requiring  transfer  of  pupils  across 
district  lines  or  the  restructuring  of  district  lines 
might  well  be  appropriate. 

Douglas,  J.,  dissenting  alone,  would  have  reversed 
on  the  ground  that  there  is  "no  constitutional  differ- 
ence between  de  (acto  and  de  jure  segregation"  where, 
as  here,  state  action  creates  segregated  school  dis- 
tricts. 

White,  J.,  in  a  dissent  joined  by  Douglas,  Brennan, 
and  Marshall,  rejected  the  majority's  requirement  of  an 
interdistrict  remedy  only  for  an  interdistrict  violation. 
The  duty  to  desegregate  is  a  state  duty,  which  the 
Court  has  allowed  Michigan  to  avoid  through  delega- 
tion of  responsibility  to  local  authorities. 

Marshall,  J.,  in  a  passionate  dissent  joined  by  Bren- 
nan, Douglas,  and  White,  reiterates  the  conviction  that 
the  State  of  Michigan,  which  created  de  jure  segrega- 
tion in  Detroit,  must  accept  a  remedy  broad  enough  to 
eliminate  the  effects  of  those  constitutional  viola- 
tions. 


Desegregation;  Merger.  Wheeler  v.  Durham  City  Board 
of  Education  and  Thompson  v.  Durham  County  Board  of 
Education,  -F.  Supp.-  (M.D.N. C.  1974). 

Facts:  Plaintiffs  in  these  consolidated  cases,  par- 
ents of  children  in  the  Durham  city  schools,  alleged 
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violation  of  the  children's  Fourteenth  Amendment 
rights  as  stated  in  Brown  v.  Board  o(  Education,  347 
U.S.  483  (1954).  According  to  the  complaint,  two  situa- 
tions contributed  to  the  pattern  of  increasing  school 
segregation  within  Durham.  First,  the  county  contains 
two  separate  school  administrative  districts,  which 
county  voters  have  twice  declined  to  merge.  Second, 
the  Durham  city  school  system  includes  only  46  per- 
cent of  the  city  of  Durham  because  voters  in  most 
areas  annexed  by  the  city  since  1957  have  elected  to 
remain  in  the  county  school  district.  Plaintiffs  assert- 
ed that  the  existence  of  the  predominantly  white  coun- 
ty district  inevitably  segregates  the  predominantly 
black  city  district,  and  they  demanded  as  alternative 
remedies  either  merger  of  the  school  districts  or  the 
lesser  remedy  of  placing  all  areas  inside  the  bound- 
aries of  the  city  within  the  city  school  district. 

Holding:  The  Court  found  no  constitutional  vio- 
lation on  the  part  of  the  defendant  school  boards  that 
would  justify  either  requested  remedy.  As  part  of  a 
lengthy  series  of  findings  of  fact,  the  Court  acknowl- 
edged that  the  city  system  is  increasingly  a  black 
system,  that  the  educational  program  of  the  city  dis- 
trict is  deteriorating,  and  finally,  that  merger  is  both 
feasible  and  practical  and  could  be  expected  to  pro- 


duce a  better  system  for  both  the  county  and  city  stu- 
dents as  well  as  a  better  racial  mix.  Nevertheless,  the 
court  concluded  that  since  both  boards  of  education 
have  dismantled  the  formerly  dual  systems  in  their  re- 
spective units,  "it  is  beyond  the  remedial  authority  of 
this  Court  to  require  the  merger  or  consolidation  of  the 
two  systems,  in  whole  or  in  part.  ..."  Demographic 
changes  resulting  in  de  facto  segregation  are  not  suf- 
ficient reason  for  court-ordered  merger. 

Referring  particularly  to  the  area  within  the  city 
limits  that  is  part  of  the  county  school  system  (called 
the  "city-out"  area),  the  court  noted  that  the  student 
population  there  is  40  per  cent  black.  This  fact  means 
that  if  the  city-out  area  were  added  to  the  city  system, 
the  black  majority  there  would  be  reduced  from  70  to  60 
per  cent,  but  such  a  shift  would  also  significantly  de- 
crease the  amount  of  integration  in  county  schools 
(presently  75  per  cent  white).  The  court  also  found 
no  Fourteenth  Amendment  violation  in  the  statutory 
scheme  that  allows  voters  to  reject  inclusion  in  the 
city  school  unit  [G.S.  115-116  (c)]  and  held  that  in  the 
absence  of  such  a  violation,  plaintiffs  must  be  denied 
relief.  (This  opinion  was  written  without  reference  to 
the  U.S.  Supreme  Court's  decision  in  Milliken  v.  Brad- 
ley, handed  down  the  same  day.) 
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